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Abstract

Court decisions are acts of justice and protection of human rights, which, once they have entered into force, must be complied with by all persons,
institutions, organizations and public authorities. However, in order to maximize the protection of personal rights and minimize possible errors in court
procedural decisions, the legislation regulating court proceedings provides for a number of forms of verification of the legality and reasonableness of
court procedural decisions. In applying the renewal of process, as an exceptional stage of court proceedings, it is important to ensure the protection of
legal stability, legal certainty, the protection of the rights and fundamental freedoms of persons acquired by final judgments, and the stability of the
substantive legal relations established. Convention for the Protection of Human Rights and Fundamental Freedoms the right to a fair trial, guaranteed
by Article 6(1) of the Convention, emphasizes one of the essential elements of the principle of the rule of law: the principle of legal certainty, which
implies respect for the principle of res judicata (the court's having finally settled the matter, i.e. the prohibition of an identical action). This principle
requires that, once the courts have finally settled a dispute, their decision must not be called into question, thus ensuring the stability of relations. The
grounds for reopening proceedings as an exceptional stage must therefore be applied informally and in accordance with the principle of legal certainty,
so that reopening of proceedings is possible only for the correction of fundamental errors in important and compelling circumstances.

The article presents and discusses on the institute of reopening of proceedings in civil and administrative court's proceedings from a comparative
perspective, the main procedural peculiarities of this type of issues in different jurisdiction courts, and draws certain conclusions on the main topics of
the renewal of process in both civil and administrative cases. A comparison of the procedural laws governing civil and administrative proceedings and
the case-law developing them shows that the essential provisions of the institute of reopening of proceedings make this stage of the proceedings
exceptional and optional. The definiteness and clarity of the legal regulation guarantee that this stage of the proceedings complies with the provisions

of the Convention on the guarantee of the right to a fair trial.
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Introduction

The aim of every legal proceeding is to do justice at trial.
However, after a case has been heard and the judgment has
become final, various new circumstances may arise which
call into question the judgment and its fairness or the
adequacy of the proceedings. Only after the trial has been
concluded may it become apparent that a party has given false
explanations, or that a forensic expert has given a false
opinion on which a particular judgment was based. It may
also be only after the judgment has become final that it
becomes apparent that the case was heard by an unlawful
tribunal or that the party against whom the judgment was
given was not involved in the proceedings or was unaware of
the proceedings. In such cases, it is necessary to reassess the
case in the light of the new circumstances and to ensure that
the case has been correctly dealt with by removing any
appearance of illegality or unfairness in the judgment. The
legal rules governing the institution of reopening of
proceedings must be interpreted and applied in the light of the
aims and objectives of that institution, which means that
proceedings must be reopened if there are grounds for
believing that the circumstances referred to in the application
for reopening of proceedings, which are identified as grounds
for reopening of proceedings, may render the procedural
judgments of the courts rendered in the case unlawful and
unfounded. The Court has noted that any plea in law relied
on for the purpose of reopening proceedings must be
analyzed in the context of the totality of the circumstances of
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the case, in order to answer the question whether the plea
relied on for the purpose of reopening proceedings gives rise
to a reasonable doubt as to the lawfulness and reasonableness
of the procedural judgments rendered in the case (see, e.g,
Ruling of the Supreme Court of Lithuania, Civil Cases
Division of 30 October 2007 in civil case No 3K-3-451/2007;
Rulings of the Supreme Administrative Court of Lithuania 7
August 2018 in Administrative Case No. eP-33-556/2018;
ruling of 20 September 2023 in administrative case No eP-
56-520/2023, etc.).

In 2023, 189,922 cases were received and 190,789 cases
were heard in Lithuanian district, regional (first instance) and
regional administrative courts (193,001 cases were received
and 191,729 cases were heard in 2022, 188,767 cases were
received and 190,888 cases were heard in 2021). Of these,
143 893 civil cases were heard in district courts, 3 779 civil
cases were heard in regional courts, 2 121 civil cases were
heard in the Court of Appeal of Lithuania and 330 civil cases
were heard in the Supreme Court of Lithuania in the same
calendar year. Meanwhile, 22 453 administrative cases will
be heard in 2023 in district administrative courts and 3 199
administrative cases will be heard in the Supreme
Administrative Court of Lithuania. As regards the requests
for reopening of proceedings, it should be noted that in 2023,
68 requests for reopening of proceedings in closed
administrative cases were received at the Supreme
Administrative Court of Lithuania, but only 5 were granted.
For example, the Vilnius City District Court, the largest court
in Lithuania, dealt with 69 applications for reopening of
proceedings in 2023, 25 of which were returned to the
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applicants for various reasons, 25 were refused, 15 were
reopened and 4 were dismissed.

The Constitution and laws of the Republic of Lithuania
establish the validity and immutability of a final court
decision, which ensures the stability of the relations resulting
from the court decision and the protection of human rights
and fundamental freedoms. Since it is the court's prerogative
to carry out the function of justice entrusted to it by the
Constitution of the Republic of Lithuania, and since final
judgments must be enforced, the reopening of court
proceedings is an exception to this process, which provides
an opportunity, on the basis of grounds expressly laid down
by law, to assess whether there are grounds for reviewing a
final judgment, and in some cases for revising it by modifying
it, or even by setting aside the judgment, and issuing a new
judgment. However, the reopening of the proceedings may be
prejudicial to the interests of the persons involved in the case
in whose favor the judgment was given, may infringe the
established principle of legitimate expectations, and may, in
general, call into question the validity of the judgment and
the existence of human rights protection. In such cases, the
stability of established legal relations and legal certainty may
be undermined and confidence in final judgments
undermined.

The aim of this article is to analyze the main peculiarities
of the legal regulation of the stage of reopening of court
proceedings in civil and administrative proceedings by means
of a comparative method and to draw the following
conclusions from it. The object of the study is important
because the renewal of proceedings, by its very nature and
the application of this institute, may disturb the stability and
immutability of a final judgment.

The object of the article is the peculiarities of reopening
of proceedings as an exclusive stage of court proceedings and
an exclusive form of control over the legality and
reasonableness of procedural decisions of courts, both in civil
and administrative proceedings.

The article uses the methods of analysis of legal acts,
analysis of legal doctrine, synthesis, comparison and
generalization. The method of quantitative and qualitative
analysis of the examined cases was used in the analysis of the
case law.

Theoretical Background

The reopening of proceedings is an independent stage in
the judicial process, aimed at ensuring that the legality of the
proceedings is guaranteed and that justice is done, as a
fundamental duty of the court. It is a review of judgments
which have already become final and is used when all other
possibilities of verifying the legality and reasonableness of a
decision in the event of doubt have been exhausted. It is not
a mandatory stage of the judicial process and its use is
therefore essentially discretionary, i.e. it may be invoked by
the parties to the proceedings or by third parties by submitting
applications for the reopening of proceedings in accordance
with the procedure laid down (the exception in administrative
proceedings will be discussed later). The essence and
objectives of this institution are identical in both civil and
administrative proceedings and, in accordance with the
distinguishing features and the concepts formulated, this
form of review of judgments may be defined as an exclusive
form of review of final judgments, an optional stage of the
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proceedings and the only possibility of reviewing the
lawfulness and reasonableness of the judgment in the event
of doubts about it, on the basis of the grounds provided for by
law.

Reopening of proceedings is not a cassation review, but
an exceptional procedure, one of the aims of which is to
achieve the greatest possible objectivity in the examination
of cases by identifying the relevant criteria which may
objectively give rise to the presumption that the case may
have been wrongly decided. The establishment of strictly
defined grounds for reopening proceedings is not an end in
itself, but is necessary in order to safeguard the stability of
legal relations, to implement the principles of legal certainty
and the rule of law, since the absence of strict grounds for
reopening proceedings would lead to a situation in which
reopening of the proceedings would effectively become
another ordinary stage of the proceedings, which would be
contrary to the concept and objectives of the judicial system
existing in Lithuania, and would diminish the significance of
the final judgment. The task of the reopening of proceedings
is not to directly review the actions of the lower courts, but to
answer two questions: whether or not the grounds for
reopening of proceedings set out in the law are present, and
if they are present, whether or not they have had any impact
on the judgment (ruling) given in the case, and on the court
proceedings themselves.

The reopening of proceedings is possible only in the
context of a final procedural decision of the court and in order
to avoid disturbing the stability of the legal relations
established on the basis of the final judgment (order). The
legislator has created the stage of reopening of proceedings
not as an ordinary, but as an exclusive form of control over
the legality and reasonableness of court decisions, protecting
the coherence and stability of the entire legal order
(Resolution of the Supreme Administrative Court of
Lithuania of 24 November 2021 in administrative case No
eP-62-629/2021). Although other forms of review of the
legality and reasonableness of court decisions, such as appeal
and cassation, help to ensure these objectives, the reopening
of proceedings, as an exclusive stage of judicial proceedings,
performs its own unique function in the mechanism of the
implementation of justice. The independence of the stage is
characterized by the list of individual legal grounds for its
initiation, the circle of subjects who have the right to initiate
this stage, and the special procedure for the reopening of the
proceedings established by the legislator, including the time
limits and the peculiarities of the procedure.

Unlike in the case of instance review (appeal or
cassation), in the case of reopening of proceedings, the errors
of the lower court are not assessed - the proceedings are
reopened on the basis of circumstances existing at the time of
the trial but unknown to the court that heard the case, criminal
acts of the parties or judges who heard the case, or
circumstances that have arisen after the trial.

The European Court of Human Rights (hereinafter "the
ECtHR") has also referred to the institution of reopening of
proceedings as an exceptional procedure and has stated in its
case-law that the right to a fair trial, guaranteed by Article 6
of the Convention for the Protection of Human Rights and
Fundamental Freedoms (hereinafter "the Convention"), has
to be interpreted in the light of the Convention's preamble,
which establishes the principle of the rule of law as a part of
the common heritage of the countries that have applied the
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Convention. One of the essential elements of the principle of
the rule of law is the principle of legal certainty (e.g.
Sypchenko v. Russia, judgment of 1 March 2007
(Application No 38368/0434); Volkov v. Russia, judgment of
15 March 2007 (Application No 8564/02035). The ECtHR
has clarified that the Convention does not guarantee the right
to reopen proceedings and that, as a general rule, an
exceptional procedure such as the examination of an
application for reopening of proceedings does not fall within
the scope of Article 6 of the Convention (see, for example,
the judgment of 1 March 2014 in the case of Dybeku v.
Albania (Application No. 557/12). However, if the case is
being retried, Article 6 of the Convention also applies to the
procedure in which the application to reopen proceedings was
considered (e.g. the judgment in San Leonard Band Club v.
Malta (Application No. 77562/01) of 29 July 2004).
According to the ECtHR, the application was similar to a
cassation appeal on interpretation of law.

Civil proceedings are governed by the Code of Civil
Procedure of the Republic of Lithuania ("CPC"), Chapter
XVII of which deals with the grounds and procedure for the
reopening of proceedings in civil cases, while administrative
proceedings are governed by the Law on Administrative
Procedure ("LAP"), Part IV of which is specifically dedicated
to the reopening of proceedings in the context of the
administrative proceedings. The article will then discuss,
from a comparative perspective, the specific features of the
reopening of proceedings in these proceedings: the grounds
for reopening proceedings, the content of the applications for
reopening proceedings and the procedure for their submission
and examination, the subjects entitled to submit applications
for reopening proceedings and the course and procedure for
the examination of applications.

Research analysis results
Grounds for the renewal of process

The grounds for reopening proceedings in civil
proceedings are laid down in Article 366 of the Civil
Procedure Code of the Republic of Lithuania. The grounds
for reopening proceedings in administrative proceedings are
laid down in Article 156 of the Law on Administrative
Proceedings.

The proceedings in a civil case concluded on the merits of
a dispute by a final court decision (judgment, order or ruling),
as well as in an administrative case concluded by a final court
decision or ruling, may be reopened only on the basis of the
grounds laid down in the procedural laws, which guarantee
the stability of legal relations and the security of individuals
and the protection of legitimate expectations. Although a
number of the grounds for reopening proceedings are
analogous in the CPC and the ABT Law, these proceedings
have their differences in relation to the grounds on which
proceedings may be reopened.

Both civil proceedings and administrative proceedings
may be reopened if it is established that there is a new
discovery of material facts which were not and could not have
been known to the applicant at the time of the hearing (Article
366(2) of the CPC; Article 156(2) of the ABT Law); that the
case has been heard by a court with an unlawful composition
(Article 366(8) of the CPC); that the case has been heard by
an unlawful court with an unlawful composition (Art, Article
156(9) of the ABTIA); that the Constitutional Court of the
Republic of Lithuania, when examining a request of a person
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referred to in the fourth paragraph of Article 106(4) of the
Constitution of the Republic of Lithuania, declares that a law
or other act adopted by the Seimas, an act of the President of
the Republic or an act of the Government (or a part of such
act), on the basis of which a decision infringing the person's
constitutional rights or freedoms has been taken is
unconstitutional (Article 366(10) of the CPC; Article 156(13)
of the ABTIA). The proceedings shall also be reopened if one
of the parties to the proceedings was, at the time of the
proceedings, incapacitated in a particular field and was not
represented by a legal representative (Art. 366(6) of the CPC,
Art. 156(6) of the ABT Law). The other grounds for
reopening the proceedings are partially identical or
substantially different, which gives rise to the specificity of
civil and administrative proceedings.

In civil proceedings, proceedings may be reopened when
the ECtHR finds that judgments, rulings or decisions of the
courts of the Republic of Lithuania in civil cases are contrary
to the Convention and/or its Additional Protocols to which
the Republic of Lithuania is a party, or when the ECtHR
removes a pending petition from the list of cases on the basis
of a peaceful settlement or unilateral declaration, if it is
recognized by a friendly settlement or unilateral declaration
that the rights of the petitioners under the Convention and/or
its Additional Protocols to which the Republic of Lithuania is
a party have been violated by the judgments, decisions or
rulings of the courts of the Republic of Lithuania in civil
cases (Art. 366 of the CPC) 1 p.). An analogous ground for
reopening proceedings is also provided for in the ABT Law,
but it is narrower and does not provide for such a wide range
of cases for reopening proceedings after the adoption of the
petition against Lithuania as civil proceedings, since
administrative proceedings may be reopened when the
ECtHR recognizes that a decision of a court in a case of the
Republic of Lithuania is in conflict with the Convention and
its Additional Protocols. However, the ABT Law additionally
provides that administrative proceedings may be reopened if
the United Nations Human Rights Committee recognizes that
a decision of a court of the Republic of Lithuania has violated
a right of a person under the International Covenant on Civil
and Political Rights (Article 156(1) of the ABT Lawy), which
is not provided for in the Civil Procedure Code. Another
overlapping ground for reopening proceedings is where a
final judgment has established that a party's or a third party's
explanations, a witness's testimony, an expert's report which
is notoriously false, a translation which is notoriously false,
or the falsification of documents or physical evidence has
been proven to be false or unreasonable, and which has led to
an illegal or unfounded decision (Art. 366 of the Civil
Procedure Code (CPC)). 3), which is established in the ABT
Law as a case where a final court judgment establishes a
knowingly false testimony of a witness, a knowingly false
expert opinion, a knowingly false translation, falsification of
documents or physical evidence, which resulted in an
unlawful or unjustified decision (Art. 156(3) of ABT Law).
It should be noted that in administrative proceedings, false
explanations by a party or by third parties would not
constitute grounds for reopening the proceedings, since
neither parties nor third parties are sworn in administrative
proceedings and do not take an oath before the court. Article
366(4) of the CPC and Article 156(4) of the ABT Law also
provide for relatively similar grounds for the reopening of the
proceedings in relation to criminal acts committed by the
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parties to the proceedings in the course of the proceedings in
the civil or administrative proceedings respectively. The CPC
provides that proceedings shall be reopened where a final
judgment of a court establishes criminal acts committed by
the parties to the proceedings or by other persons involved in
the proceedings, or by the judges, during the proceedings in
question, while the ABT Law provides that a final judgment
of a court establishes criminal acts committed by a party to
the proceedings, a witness, a specialist, an expert, an expert
or an interpreter or by judges during the proceedings in
question. As can be seen, the legal norms are analogous in
substance, but in terms of legal technique, the ABT Law is
more specific as regards the persons involved in
administrative proceedings: the concept of "party to the
proceedings" in the ABT Law covers the parties to the
proceedings and third interested parties, whereas the CPC
concept of "party to the proceedings" covers both the persons
having a substantive legal interest in the proceedings (the
parties, third parties) and procedural interests in the
proceedings (interpreters, forensic experts, reporting
authorities, persons defending the public interest etc.).

Both the CPC and the ABT Law provide that proceedings
may be reopened if a court decision or a verdict, which was
the basis for the decision or ruling, is annulled as unlawful or
unjustified (Article 156(5) of the ABT Law). However, the
CPC additionally provides that proceedings may be reopened
in the case of "any other act of an individual nature of the
State or municipal authorities which was the basis for that
decision, ruling or order”. In administrative proceedings, an
independent ground for reopening the proceedings is
established in cases where "an individual legal act on the
basis of which the court has decided the case is annulled as
unlawful” (Article 156(11) of the Administrative Procedure
Law). The concepts of 'act of an individual nature' and
'individual legal act' are similar in substance.

Also, the laws regulating civil and administrative
proceedings provide for the reopening of proceedings in a
case where the court has ruled on the rights or obligations of
persons not involved in the proceedings in a substantially
analogous manner (Article 366(7) of the CPC, Article 156(7)
of the ABT Law). However, the CPC does not provide for
any rights or obligations as grounds for the reopening of
proceedings, but only for substantive rights and obligations
established by a final judgment. This provision of the ABT
Law is substantially extended by the practice of
administrative courts: ABT Law 156 The ground referred to
in Article 4(2)(7) is intended to ensure one of the fundamental
principles of fair trial - the right to be heard, therefore, only
the persons who have not been involved in the proceedings
may initiate the reopening of the proceedings on this ground,
and the proceedings shall be reopened on this ground when
two essential conditions are established: (1) the persons
applying for reopening of the proceedings have not been
involved in the proceedings in which reopening of the
proceedings is sought without sufficient grounds; (2) the
procedural decision of the court has taken a decision
concerning their rights and obligations (the procedural
decision of the court infringes their rights or interests
protected by law) (e.g., (i) the decision of the Supreme
Administrative Court of Lithuania of 23 June 2020 in
administrative case No. P-31-756/2020, 21 December 2017
ruling in administrative case No. P-78-858/2017).
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Civil procedure law provides that proceedings may be
reopened if a decision (judgment, ruling, order or decision)
of a court of first instance contains a manifest error of law
which may have contributed to an unlawful decision
(judgment, ruling, order or decision) and the decision
(judgment, ruling, order or decision) has not been subject to
an appeal. It should be noted that Article 156 of the ABT Law
does not directly provide for a substantially analogous ground
for reopening the proceedings, but it does provide that
proceedings may be reopened if there is clear evidence that
there has been a material breach of substantive law in the
application of the rules of substantive law, which may have
contributed to the adoption of an unlawful decision or order
(Article 156(10) of the ABT Law), or if the court decision or
order is without reasons (Article 156(8) of the ABT Law).
However, it should be noted that failure to state reasons for a
judgment is an absolute ground for setting aside the judgment
of the court in the event of an appeal (Article 146(2)(5) of the
ABTIA). The inclusion of a possible independent ground in
the administrative proceedings is due to the fact that, if the
parties to the proceedings do not appeal against the decision
of the Regional Administrative Court, the proceedings may
be concluded in the court of first instance, and therefore the
only possibility of reviewing the final decision of the
administrative court may be the reopening of the
proceedings.' . Meanwhile, the expression "manifest error of
law which may have contributed to the adoption of an
unlawful decision" used in the Code of Civil Procedure can
be considered to be analogous in substance to the expression
"manifest evidence of a fundamental error of substantive law
in the application of the substantive law which may have
contributed to the adoption of an unlawful decision™ used in
the Code of Administrative Procedure. However, in civil
proceedings, there is no emphasis on which legal rule
(substantive or procedural) is at fault, whereas in
administrative proceedings it is envisaged that not any error,
but an error in the application of a substantive rule of law,
may be a ground for the reopening of proceedings in an
administrative case.

In addition, it should be noted that proceedings in
administrative proceedings may be reopened where it is
necessary to ensure the formation of uniform practice of
administrative courts (Article 156(12) of the Administrative
Procedure Law), which closely corresponds to the grounds
for cassation in civil proceedings, as set out in Article 346(2)
of the CPC. In administrative proceedings, the emergence of
such grounds for reopening administrative proceedings is due
to the fact that administrative proceedings do not provide for
cassation. The administrative procedure itself is essentially
aimed at reviewing the legality and reasonableness of
administrative decisions taken by public administration
entities and, by its very nature, the administrative procedure
before the Administrative Court of the Regions' is at the
second stage (and sometimes at the third stage, e.g, The
administrative decision™ which is challenged by individuals
and which determines the rights and/or obligations of
individuals or imposes other obligations or sanctions of a
different nature, is adopted by a public administration entity
and the individuals lodge a complaint with the court for its
assessment. It is therefore important that the procedural law
provides additional guarantees for individuals to seek a fair
trial and justice, including by providing legal grounds for the
reopening of proceedings and the removal of doubts as to the


https://www.infolex.lt/ta/23225
https://www.infolex.lt/tp/2213015
https://www.infolex.lt/tp/1898668
https://www.infolex.lt/tp/1559232

Domestic Violence Order Application of the Law as a Violation of Human Rights

legality or validity of a decision, as appropriate, due to the
specificities of the existing procedure.

As it can be seen, the lists of grounds for reopening
proceedings in civil proceedings set out in both the ABT Law
and the CPC are exhaustive, which means that in the event of
the existence of at least one of the listed grounds, reopening
of the proceedings in a civil or administrative case, which has
been concluded by a final court decision, may be initiated and
reopened by the court in accordance with the established
procedure.

However, the legislation governing the procedure also
provides for cases in which the procedure will not be
reopened. Article 366(3) of the CPC provides for an
exception to the inapplicability of the institute of reopening
of proceedings in civil proceedings: an application for
reopening of proceedings is not possible in respect of final
judgments on the annulment of a marriage or on the
dissolution of a marriage, if at least one of the parties has
contracted a new marriage or registered a partnership after
the judgment has become final. Nor can proceedings be
reopened in bankruptcy and restructuring cases. It is
important to note that in the cases referred to in Article
366(1)(6) and (8) of the CPC (where one of the parties at the
time of the proceedings was incapacitated in a particular field
and was not represented by a legal representative, and where
the case was heard by a court of an unlawful composition),
the proceedings shall not be reopened, provided that the
applicant could have relied on those grounds in his appeal or
cassation appeal. However, in administrative proceedings, an
application to reopen the proceedings is not possible in
administrative cases in which the municipal council's request
for an opinion on whether a member of the municipal council
or the mayor of the municipality (hereinafter referred to as
'the mayor'), who is the subject of a procedure for the
forfeiture of his/her powers, has broken his/her oath of office
and/or failed to exercise the powers conferred by law (as
referred to in the application) is being examined. Nor can the
proceedings be reopened in administrative cases in which the
State Data Protection Inspectorate is seized of a request to
refer to a competent judicial authority of the European Union
a decision of the European Commission on the adequacy of
the standard data protection clauses or on the universal
validity of the approved codes of conduct.

The list of grounds for reopening proceedings, both in
civil and administrative proceedings, is clearly established at
the level of the law and is exhaustive, which guarantees the
stability and certainty of the substantive rights and
obligations of persons established by final court decisions.
However, in administrative proceedings, there are more
grounds for reopening proceedings, which may be due to the
existence of a two-tier system of administrative courts and
the absence of cassation in administrative proceedings.

Entities entitled to lodge an application for the renewal of
process

The parties to the proceedings and their representatives,
as well as persons not involved in the proceedings, have the
right to file an application to reopen the proceedings if the
judgment or order has become final and infringes their rights
or interests protected by law. However, persons who are not
parties to the proceedings may file applications for the
reopening of proceedings only on the sole grounds provided
for in the Law on Administrative Procedure 156 Article
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366(1)(7) of the Code of Civil Procedure, namely, if the
decision of the court has ruled on the rights or obligations of
the persons excluded from the proceedings. Although the
ABT Law does not specifically provide that third interested
parties may file an application for reopening of proceedings,
which is provided for in the CPC, the participants in the
proceedings have this right by their very nature. As regards
the persons defending the public interest, it should be noted
that the CPC provides that only the Prosecutor General of the
Republic of Lithuania, i.e. the most senior official in the
Lithuanian Prosecutor's Office, may file applications for the
reopening of proceedings in order to defend the public
interest. Whereas, in administrative proceedings, a request
for reopening of proceedings may be filed by any public
prosecutor and even public administration entities in order to
protect the public interest or to protect the rights and interests
protected by the law of the State and of individuals, which
results in a much wider range of persons who may apply for
reopening of proceedings in a pending administrative case.

The Law on Administrative Proceedings also provides for
the institution of the submission of an application to initiate
the reopening of proceedings in an administrative case, which
is completely neglected in civil proceedings. Exceptionally,
on the proposal of the President of the Regional
Administrative Court or on receipt of information that there
may be grounds for reopening proceedings in an
administrative case, the President of the Regional
Administrative Court has the right to submit a request to
reopen proceedings the Supreme Administrative Court of
Lithuania the President of the Administrative Court. In such
a case, the application by the President of the Supreme
Administrative Court of Lithuania shall be examined by a
panel of judges appointed by the judge with the highest
seniority. However, the referral is only an informative
proposal to consider whether there are grounds for reopening
the proceedings and is not binding on the panel of judges. The
most notable recent case in which the President of the
Supreme Administrative Court of Lithuania exercised his
exclusive right to initiate the reopening of proceedings in an
administrative case concerned the assessment of the
publications of the port city news portal "Atvira Klaipéda" on
public procurement in the context of the legal regulation of
the protection of personal data.

There is also a significant provision in the administrative
procedure concerning the importance of dissenting opinions
of the judge. Where a case in which a dissenting opinion of a
judge has been delivered has not been the subject of an
appeal, or where the dissenting opinion has been delivered by
a judge of the Court of Appeal, the case and the judge's
dissenting opinion shall be remitted to the Court of Justice
after the judgment has become final to the Supreme
Administrative Court of Lithuania and its President shall
decide whether to lodge a request to reopen the proceedings
(Article 158(4) of the ABT Law).

The circle of persons entitled to submit applications for
the reopening of proceedings is essentially the same in both
civil and administrative proceedings, but in administrative
proceedings there is the additional institution of the President
of the Court of First Instance applying for the reopening of
proceedings.
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Drafting and procedure for submitting an application for
renewal of process

According to the general rule laid down by the legislator,
an application to reopen proceedings in a civil case must be
lodged with the court of first instance that heard the case.
However, certain exceptions are provided for. The first one is
if the request to reopen proceedings is based on the grounds
provided for in Article 366(1)(1) or (10) of the CPC (where
the ECtHR finds that judgments, rulings or orders of the
courts of the Republic of Lithuania in civil cases are contrary
to the Convention and/or its Additional Protocols to which
the Republic of Lithuania is a party, or when the ECtHR
removes a petition from the list of cases on the basis of a
peaceful settlement or unilateral declaration, if the peaceful
settlement or unilateral declaration recognizes that the
judgments, rulings or decisions of the courts of the Republic
of Lithuania in civil cases have violated the Convention
and/or its Additional Protocols, the rights of the applicants
established by the Convention to which the Republic of
Lithuania is a party in respect of judgments, rulings or
decisions of the courts of the Republic of Lithuania in civil
cases, and where the Constitutional Court of the Republic of
Lithuania, when examining an application of a person
referred to in the fourth paragraph of Article 106, paragraph
4, of the Satversme of the Republic of Lithuania, recognizes
that a law or other act adopted by the Seimas, an act of the
President of the Republic of Lithuania, or a government act
(or a part of an act of the government), on the basis of which
a decision violating the person's constitutional rights or
liberties was taken, is unconstitutional, the application is
referred to the Supreme Court of Lithuania). Where the
application to reopen proceedings is based on the ground
provided for in Article 366(1)(8) of the CPC (where the case
was heard by a court with an unlawful composition), it shall
be submitted to the court whose court with an unlawful
composition heard the case. The application to reopen
proceedings shall be dealt with in the same civil proceedings
in which the application to reopen proceedings is made.

However, the law governing administrative court
proceedings provides that the application for reopening of
proceedings shall be made by the applicant or his
representative, except in the cases referred to in Article
158(2) of the ABT Law, and that the application for
reopening of proceedings shall be made directly to the to the
Supreme Administrative Court of Lithuania. This Court is the
only one which hears applications for reopening of
proceedings in administrative proceedings, i.e. it has
exclusive functional competence in these matters. The
question of whether an application for reopening of
proceedings has been admitted, as well as the question of
whether an application for reopening of proceedings has been
admitted, shall be examined by the Supreme Administrative
Court of Lithuania by a panel of judges constituted by the
President.

A request to reopen civil proceedings must be
accompanied by evidence supporting the grounds for
reopening the proceedings. The application itself must
contain, in addition to the general requirements as to the
content of the application: (1) the name of the court which
delivered the judgment or order; (2) the grounds for
reopening the proceedings; (3) the grounds for reopening the
proceedings; (4) the circumstances on which the calculation
of the time-limits referred to in Article 368 of the CPC is
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based; and (5) the applicant's application. An application for
the reopening of civil proceedings shall be subject to stamp
duty, the amount of which is set out in Article 80(4) of the
CPC - the amount of stamp duty payable on an application
for the reopening of proceedings shall be the same as the
amount payable on an application for the bringing of an
action (statement of claim in special proceedings), and the
amounts of stamp duty payable on an application for the
reopening of proceedings shall be calculated on the basis of
the amount in dispute in cases of pecuniary litigation.

An application to reopen an administrative procedure is
also subject to stamp duty, which is relatively low and fixed.
In addition to the general requirements for procedural
documents, the law provides that an application for the
reopening of proceedings in an administrative case shall, as a
procedural document, also state: (1) the substance of the
judgment (ruling) which has become final and the grounds
for reopening the proceedings; (2) the grounds for reopening
the proceedings; (3) the circumstances on which the
calculation of the time-limit for filing an application for
reopening the proceedings is based; and (4) the substance of
the application. The application for reopening of proceedings
shall be accompanied by the evidence supporting the grounds
for reopening of proceedings, a certified copy of the
judgment (order) which has become final, and a document
evidencing the representative's authority.

It should be noted that a special rule is laid down in the
administrative procedure, which provides that if an
application for the reopening of proceedings is made in
accordance with the provisions of this Law 156 (2)(10) and/or
(12) of Article 156(2) of the Law on Administrative
Procedure (where there is clear evidence of a fundamental
breach of substantive law in the application of the substantive
law, which may have contributed to the adoption of an
unlawful decision or order, or where it is necessary to ensure
the formation of uniform practice of administrative courts),
the request for a restoration of the law shall be made by a
lawyer. In the cases referred to in this paragraph, an
application for the reopening of proceedings by a
representative of the State or another legal person may also
be drafted by employees of the legal person or by civil
servants who have a higher university degree in law. Where
the application for the renewal of process in the cases referred
to in this paragraph is made by a natural person who has a
university degree in law, he or she shall be entitled to make
the application. In addition, an application for the renewal of
process in these cases may be made by a person authorized
by this Law 47 persons referred to in Article 4(4)(4) and (7)
of this Law (persons with higher university legal education,
where they represent their close relatives or spouse
(cohabitant); or trade unions, where they represent trade
union members in cases of legal relations in the service, and
126%in the case referred to in Article 126(1), by trade unions
or associations. In the cases referred to in this paragraph, the
proceedings shall be conducted before the court by the sole
governing body of the trade union or association, by members
of the collective governing bodies authorized in accordance
with the procedure laid down by law or the instruments of
constitution, or by representatives acting on instructions from
employees (in the case of the court of appeal, university
graduates) and/or lawyers (legal assistants). In such cases, the
application for reopening of the proceedings shall be signed
by the person lodging the application and by the person
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drawing up the application. The signature of the applicant
shall not be required if it is signed by the person authorized
by the applicant to draw up the application.

A repeated request to reopen the proceedings on the same
grounds is not possible (Article 158 of the ABT Law, Article
374 of the CPC).

As can be seen from the comparative legal framework,
both civil and administrative proceedings impose similar
content and form requirements for the drafting of an
application for the reopening of proceedings, but the law on
administrative proceedings provides for special cases where
professional representation is mandatory in the case of
reopening of proceedings.

Time limits for lodging an application for renewal of
process

An application for reopening of the proceedings may be
filed within three months from the date when the person filing
the application became aware or should have become aware
of the circumstances which constitute grounds for reopening
of the proceedings (Art.368 of the CPC, Art.159 of the ABT
Law). The legislation also uniformly defines the limitation
period for filing an application for reopening proceedings. An
application to reopen proceedings in a civil or administrative
case may not be made if more than five years have elapsed
since the judgment or order became final. An exception is
provided for in the cases referred to in Article 366(1)(1) of
the CPC (where the ECtHR finds that judgments, decisions
or rulings of the courts of the Republic of Lithuania in civil
cases are contrary to the Convention and/or its Additional
Protocols to which the Republic of Lithuania is a party, or
when the ECtHR removes the petition in question from the
list of cases on the basis of a peaceful settlement or unilateral
declaration, if the peaceful settlement or unilateral
declaration recognizes that the judgments, rulings or
decisions of the courts of the Republic of Lithuania in civil
cases have violated the Convention and/or its Additional
Protocols, the rights of the applicants established by the
judgments, rulings or decisions of the courts of the Republic
of Lithuania in civil cases to which the Republic of Lithuania
is a party) and the cases referred to in Article 156(2)(1) of the
ABT Law (when the ECtHR recognizes that the decision of
the court of the Republic of Lithuania in a case is contrary to
the Convention and its Additional Protocols, or when the UN
Human Rights Committee recognizes that the decision of the
court of the Republic of Lithuania has violated the rights of
an individual established by the International Covenant on
Civil and Political Rights), which is in itself caused by the
longer time limits of the examination of cases before these
international courts (institutions).

It should be noted that the ABT Law additionally provides
that persons who have missed the time limit for filing an
application for renewal of proceedings for important reasons
may have the missed time limit restored if the application for
renewal of the time limit is filed not later than one year after
the date on which the decision becomes final. The law also
provides that the application may not be amended or
supplemented after the time limit for filing the application for
reopening proceedings has expired. The Code of Civil
Procedure does not provide for such rules. While this
situation can be partly resolved by a systematic application
and interpretation of the provisions of the CPC, the right to
amend or modify the application for the reopening of the
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proceedings, as a provision limiting the rights of the parties
to the proceedings, should be discussed separately in order to
ensure that the proceedings are more concentrated and to
safeguard the rights and interests of the other parties to the
proceedings.

The time limits for filing applications for the renewal of
process are identical in the court proceedings, as are the
procedural possibilities for the resumption of the time limit.

V. Procedure for the admission and examination of
an application for the renewal of process

A general scheme of the progress of an application for
reopening of proceedings is shown in Figure 1.

When deciding whether to accept an application to reopen
proceedings in civil proceedings, the court examines whether
the application complies with the requirements for such a
procedural document. If the application to reopen
proceedings does not comply with the requirements as to its
form and content or if the stamp duty has not been paid, the
court shall decide on the question of remedying the
deficiencies of the application. However, if the grounds
provided for in Article 137(2)(1), (2), (2), (7) and (8) of the
CPC are present (the dispute is not justiciable in a civil court;
the court does not have jurisdiction over the action; the
application has been lodged by a natural person who is
incompetent to act in a particular field, or the application on
behalf of the interested party has been lodged by a person
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who is not authorized to conduct the case), the court shall
refuse to admit the application to reopen the procedure. An
order of the court refusing to admit the application for
reopening of proceedings may be appealed against by way of
an individual appeal.

In administrative proceedings, Article 33 of the ABT Law
(rules governing the admissibility of a complaint before a
court) shall apply mutatis mutandis when dealing with the
admissibility of an application. It shall also be verified
whether the application complies with the specific
requirements for an application for the reopening of
proceedings laid down in Articles 157 , 158 , 159 and 160 of
the Law on Administrative Procedure.

In civil proceedings, when the court accepts the
application for reopening the proceedings, copies of the
application are sent to the parties and third parties, and the
court sets a date for the hearing of the application, which is
not earlier than 14 days after the date of acceptance. Before
the date fixed for the hearing, the persons involved in the
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proceedings shall have the right to lodge a statement of
defense to the application for reopening of proceedings. As a
general rule, applications to reopen proceedings shall be
heard by written procedure, unless the court decides to hear
the application by oral procedure. Where necessary, the court
may require the applicant to furnish further evidence that the
time-limit for lodging the application has not been exceeded
or that the grounds for reopening proceedings provided for in
Article 366(1) of the CPC are present.

When the court accepts an application to reopen
proceedings in an administrative procedure, it shall send
copies to the parties to the proceedings within 5 working days
at the latest. The parties to the proceedings shall have the right
to lodge a statement of defense to the application for
reopening of the proceedings within fourteen calendar days
of receipt of a copy of the application for reopening of
proceedings. The court shall deal with the application for
reopening of proceedings, once it has been admitted, by
written procedure. When examining an application for the
renewal of process, the administrative court shall examine
whether it is based on the grounds for renewal of process laid
down by law. If necessary, the court shall have the right to
require the applicant to provide additional evidence on the
aforementioned issues.

In the event that, after hearing the application to reopen
the proceedings in a civil case, the court finds that the
application was lodged within the time limit and is founded
on the grounds set out in Article 366(1) of the CPC, it shall,
by order, reopen the proceedings and fix a date for the hearing
of the case or, by order, refuse the reopening of the
proceedings, if it finds that the defects referred to in this
paragraph exist. If, at the hearing at which the proceedings
were reopened, it appears that no further preparation for trial
is necessary, the court shall, with the consent of the parties to
the proceedings, proceed to the examination of the substance
of the case. Where proceedings are resumed, the grounds for
resumption shall be stated in the order of the court. An appeal
may be lodged against an order refusing to reopen
proceedings, except where reopening of proceedings has
been refused at the appellate or cassation instance. An order
of the court of appeal refusing to reopen proceedings may be
appealed against in cassation.

In administrative proceedings, however, where the court
finds that the application is not based on the grounds for
reopening the proceedings laid down in the law, the court will
refuse to reopen the proceedings by order. Where the court
finds that there were grounds for refusing to accept the
application for reopening of proceedings, the court shall
refuse to reopen the proceedings by order. Where the court
finds that there are grounds for imposing a time-limit for the
completion of the deficiencies in the application for
reopening of proceedings, the court shall, by order, impose a
time-limit for the completion of the deficiencies. If the
deficiencies are not remedied, the court shall, by order, refuse
to reopen proceedings. The above rulings of the Supreme
Administrative Court of Lithuania are not subject to appeal.

If the application to reopen proceedings in an
administrative case is made within the time limits laid down
by law and is based on the grounds for reopening proceedings
laid down by law, the court shall issue a decision on the
reopening of the proceedings, which shall specify the
administrative court that will hear the case on the merits.
Once the court has issued an order for the reopening of
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proceedings, the case shall normally be referred back to the
court of the same instance whose decision or order is being
challenged for a fresh decision. In cases where the judgment
or order appealed against was given after an appeal has been
lodged, the case shall be reheard before the Supreme
Administrative Court of Lithuania. Where proceedings in
such a case have been reopened by this Law on the grounds
referred to in Article 156(2)(10) or (12) (where there is clear
evidence that there has been a material breach of substantive
law in the application of the substantive law, which may have
contributed to the adoption of an unlawful decision or order,
or where there is a necessity to ensure the establishment of a
uniform practice amongst the administrative courts), the case
shall be referred by the Supreme Administrative Court of
Lithuania to an extended panel of judges or to a plenary
session for a fresh hearing.

Therefore, when a civil case is reopened, the court shall
re-examine the case in accordance with the general rules of
the CPC, but within the limits set by the grounds for
reopening the proceedings. The legislator has laid down a
strict limitation that the judge against whose judgment or
order the proceedings are reopened may not be present during
the examination of the application for reopening of the
proceedings and/or of the case in which the proceedings have
been reopened.

The court, after examining the civil case in which the
proceedings have been reopened, has the right to: 1) reject the
application for amendment or annulment of the judgment
(order); 2) amend the judgment or order; 3) issue a new
judgment (order). Where the application to vary the judgment
(order) is dismissed, the court shall make an order, and where
the judgment (order) is varied or a new judgment (order) is
given, the court shall give its judgment or order. If the court
modifies the decision/order or issues a new decision/order,
the previous court decisions/orders shall cease to have legal
effect. At the same time, it is important to note that the filing
of an application to reopen proceedings does not in itself
suspend the execution of the judgment or order, but the court,
at the request of the persons involved in the proceedings or
other interested persons or on its own initiative, has the right
to suspend the execution of the judgment or order pending the
hearing of the case for reopening proceedings. In addition,
the court may require the applicant to provide security for the
claimant's loss which may result from the suspension of the
judgment or order. An order made by the court suspending
the execution of the judgment or order may be subject to an
appeal by way of an individual appeal.

However, the law on administrative procedure states that,
after the proceedings have been reopened, the proceedings
shall be re-examined in accordance with the rules of
procedure of the court of first instance, if the contested final
judgment or order was delivered at first instance. If the
judgment or order appealed against was given on appeal, the
reopening of the proceedings shall be subject to the appeal
procedure. The court shall deal with the reopened case within
the limits set by the grounds for reopening the proceedings.
Where, following the reopening of proceedings, the
administrative court re-examines the case, it shall take one of
the following decisions: (1) dismiss the application and
uphold the judgment or order appealed against; (2) modify
the judgment or order appealed against; (3) set aside the
judgment or order appealed against and adopt a new
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judgment or order. In the first case, the order of the court shall
be given; in the second and third cases, the judgment or order
shall be given. If the administrative court adopts a new
decision, it must also annul all previous court decisions in the
case. The law makes it imperative that the judge whose
decision or order is the subject of the reopened proceedings
may not sit on the panel of judges constituted for the purpose
of the reopening of the case, except the Supreme
Administrative Court of Lithuania.

The filing of an application to reopen proceedings, as well
as the court's order to reopen proceedings in an administrative
case, does not suspend the execution of the contested decision
or order. After accepting an application to reopen
proceedings, the administrative court shall have the right to
suspend the execution of the contested decision or order
pending the hearing of the case for reopening proceedings.
Where proceedings in an administrative case have been
reopened, the execution of the contested decision or order
may also be suspended pending the re-examination of the
case. The order suspending the execution of the decision or
order is not subject to appeal in this case.

Thus, the court first examines the question of whether to
accept the application for reopening of proceedings. Only
after the decision to admit the application for reopening of
proceedings has been taken is the question of reopening of
proceedings decided. Finally, only after the decision to
reopen the proceedings has been taken, a hearing is organized
for a review of the judgment within the framework of the
grounds for reopening the proceedings. In civil and
administrative proceedings, the procedure for applying for
reopening of proceedings is essentially the same, but there are
differences in the courts that hear applications for reopening
of proceedings and the possibilities for applicants to appeal
against procedural decisions of the court that are not to their
satisfaction (e.g. a court's order refusing to admit an
application for reopening of proceedings or not to reopen the
proceedings). After the reopening of proceedings in
administrative proceedings, the case may be re-examined by
a different court from the one which decided on the reopening
of proceedings, but the rights of the court to re-examine the
case are essentially identical in both civil and administrative
proceedings.

Conclusions

In conclusion, although the principles of legal certainty
and legal certainty presuppose the general rule that a final
judgment cannot be challenged, the case law of the European
Court of Human Rights and the Constitutional jurisprudence
of Lithuania suggest that the principle of legal certainty is not
an absolute one, and that, under certain conditions, a
departure from this principle is possible.

The need to reopen proceedings is based on the need, in
certain cases, to rectify a final judgment (in the broadest sense
of the term) in the light of new circumstances. This institution
is a unique form of control over the reasonableness and
legality of judicial decisions, is intended to eliminate possible
inaccuracies and errors in the judicial proceedings, and is
aimed at the implementation of the fundamental tasks of the
court as laid down in the Constitution and in laws and
international instruments, i.e. the administration of justice,
the exercise of the right of defence, and the protection and
safeguarding of the rights and legitimate interests of
individuals.
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Although the institute of reopening of proceedings
cannot be fully equated with the cassation function of the
courts, however, with only two levels of administrative courts
in Lithuania, it can be concluded that, in principle, the
Supreme Administrative Court of Lithuania, when deciding
on the issue of reopening of proceedings in individual
administrative cases, also performs a cassation function in a
certain sense.

Convention for the Protection of Human Rights and
Fundamental Freedoms 6 The right to a fair trial, guaranteed
by Article 6(1) of the Convention, emphasizes one of the
essential elements of the principle of the rule of law: the
principle of legal certainty, which implies respect for the
principle of res judicata (the court's having finally settled the
matter, i.e. the prohibition of an identical action). This
principle requires that, once the courts have finally settled a
dispute, their decision must not be called into question, thus
ensuring the stability of relations. The grounds for reopening
proceedings as an exceptional stage must therefore be applied
informally and in accordance with the principle of legal
certainty, so that reopening of proceedings is possible only
for the correction of fundamental errors in important and
compelling circumstances.

A comparison of the procedural laws governing civil and
administrative proceedings and the case-law developing them
shows that the essential provisions of the institute of
reopening of proceedings make this stage of the proceedings
exceptional and optional. The definiteness and clarity of the
legal regulation guarantee that this stage of the proceedings
complies with the provisions of the Convention on the
guarantee of the right to a fair trial. It is also important for the
purpose of ensuring the purpose of reopening of proceedings
and the stability of the rights of individuals to ensure the
practice of the highest courts in the unification of the
interpretation and application of the grounds for reopening of
proceedings and other provisions of the procedural law.
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